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UNITED STATES OF AMERICA 515196 CIVIL ACTION 

V. : 
I 

MiELVIN R. WADE, fit al. : NO. 75-1426 

MEMORANDUM 

Newccirer, J. Deceri>er ^O, 1983. 

In response to ̂ he well-publicised toxic weste problen 

Congress enacted the Cociprehensive Environmental Response, 

Corpens&tior. and Liability Act cf 1980, cor.TiOnly known as CERCLA 

or the Super fund Act. 42 U, S.C. §9601 ̂  sec. The Act's nar.e is 

-derived frcr its establisyjr-.ent of a SI.6 billion "hatardcus 

substance response trust fund" bo finance ccvernnient clsar.-up of 

abandoned hararccus chemical waste cuLmp sites. §9631. In 

addition, the Act euthordres the ccvernnent to undertake 

emercency clean-up measures when it cetem.ines that an abandoned 

site presents "an iironinent and substantial cancer to public 

health*' and tc seek emergency injunctive relief to abate the 

cancer or threat. §§9604 and 9606. Finally, the government is 

cuthcrired tc recover certain costs incurred in clean-up and 

containment measures from designated classes of persons. §9607. 

This is" c civil action brought by the United States against 

several parties allegedly responsible for the creation of a 

hezardous waste dump in Chester, Pennsylvania. The government 

seeks injunctive relief against Kelvin R. v;ade, the owner.of the 

cuirp site, ABM Disposal Service, the company which transported 

the hezardcus substances to the Bite, and Ellis Bamhouse: and 
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^ ^ Franklin P. Tyson, zhe owners of curing the tirrie period at 

• . 

issue ("ncn-oenerator defendants"). The gcvernnient also seeks 

reimburser.ent of the costs incurred and to be incurred in 

cleaning up the site from the non-generator defendants as well as 

from Apollo Metals, Inc., Congoleuin Corporation, Gould, Inc. and 

Sandyik, Inc. ("generator defendants"). 

The claims for injunctive relief ere brought pursuant to 

§7 005 of the Resource Cc.nserveticn and Recovery Act of 1976 

("KCBA"), 42 U.S.C. §6975, end §106 of CERCLA, 42 U.S.C. §9606. 

The claims for monetary relief are based on §107 (a) of CERCLA, 42 

U.S.C. S?607 (a) , as veil as a corjncn law theory of restitution. 

Presently before the Court are the goverriTient's motions for 

partial suirmery judgmenu on the issue of joint and several 

liability under §107(a) against each of the defendants. In 

addition, each of the generator defendants has ncved for suncr.ary 

judoTTient. 

For reasons discussed below, I will grant the generator 

defendants' motions for svrrjnary judgcient on counts four and five 

to the extent those counts are based on a common law theory of 

restitution. Otherwise, all motions by and against the generator 

defendants will be denied. Summary judgmenr as to liability 

under .§107(a) will be entered against defendants Tyson, Wade end 

ABM, but I reserve judgment on whether joint end several 

liability will be imposed in this case. The government's motion 

for sxammary judgment against defendant Eamhouse will be denied. 

I trust that this opinion will provide guidance to the parties in 
. 

their preparation for^triel. 

The generator defendants have filed a joint motion for 

summary judgment addressing issues ccrmon to ell as well as 
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individual r.ctions adcressir.a facts unique to each generator's 

case. The generator defendants first trove for surrjr.ary judgrient 

on counts four and five which seek restitution for amounts 

expended or to be expended in investigating and abating 

conditions which present en endangement to the extent recovery 

of these sums is based on a federal ccncnon lew theory. The 

ccvernment oj.position to this portion of the ncticn is based en 

its argujr.ent t.het S7CC3 of RCKA, 42 U.S.C. 55973(a)/ provides the 

ccvernment with an implied cause of action in restitution. Given 

the basis for my earlier dismissal of plaintiff's S7003 claim 

against this group of defendants I must grant this portion of the 

generator defendants' motion for summary judcm.ent. See United 

-States V. v?ade, 546 F.Supp. 7E5 (E.D. Pa. 19S2). Indeed, the 

United States concedes my prior ruling is dispositive of this 

issue. 

The generator defendants' motions for summary judgment on 

the CEPCL.-. claimiE generally advance two arcum.ents,^ Pirst, 

they argue that the government has not and cannot establish the 

requisite causal relationship between their wastes and the costs 

incurred by the government in cleaning up the site. Second, 

assuming the gcvern.ment can establish liability under the Pet, 

the generator defendants argue that it has recovered all ccsts tc 

which it could possibly be entitled. Both arguments raise 

difficult questions of statutory interpretation which require 

some background ciscussion. 

1. Some of the arguments addressed belov; were not advanced in 
each of the generator defendants' individual motions. 
Rather than -identifying which party has advanced any given 
argument I will simply refer to an argument raised by one 
defendant as ar. arcuTier.t raised bv al". 



The Superfund legislation presents a relatively corplex 

solution to a cor.plex problem. It leaves much to be desired from 

a syntactical standpoint/ perhaps a reflection of the hasty 

compromises which were reached as the bill was pushed through 

Congress just before the close of its 96th Session. Any attempt 

to divine the legislative intent behind many of its provisions 

will inevitably involve a resort oo the Act's legislative 

history, l-nfortunately, the legislative history is unusually 

riddled by self-serving and contradictory statements. Tew courts 

have addressed the Act at all, and many of the issues raised in 

this case have not been litigated previously. What is clear, 

.however, is that the Act is intended to facilitate the pror.pt 

clean-up of hazardous waste dump sites and when possible to place 

the ultimate financial burden upon these responsible for the 

cancer created by such sites. With these thoughts in mind I turn 

to the generator defendants' causation argurrsent. 

A. THE CAUSATIOh^ ARGUMSIiT 

In a nutshell, the generator defendants' causation argur.ent 

is as follows. To establish liability under the Act the 

government must prove a link, or more specifically a causal 

nexus', between costs incurred in clean-up end -a given generator's 

waste. The -argument is based on traditional tort concepts of 

proximate causation. The generator defendants first argue that 

the government has no admissible evidence that their wastes 

were in fact disposed of at the Viade site. The government agrees 

that actual dumping of a defendant's waste at the Wade site is an 

element of its case but urges that its evidence on this issue is 
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not only adirassible but also dispositive. 

The controversy centers around the adinissibility of the 

so-celled ABM crid end the sufficiency of the affidavit of Frank 

Tyson, one of the owners of ABM Disposal Company prior to its 

bankruptcy. The Generator defendants correctly state in their 
» 

briefs that evidence offered to support or cppose a summary 

judcment riCtion must be admissible and if in affidavit fcrm, it 

must be ncn-ccnclusory end based on the personal knowlec5e of the 

affiant. Carey v. Beans, 500 F.Supp^ 580, 583 (E.D. Pa. 1980), 

eff d, 659 F.2d 1065 (3d Cir. 1981). 

The ceneretor defendants argue that Mr. Tyson lacks the 

personal knowledge necessary to state that their wastes were 

dumped at the Kace site. Clearly the Tyson affidavit is not a 

- model affidavit. Nevertheless, it states that Tyson, as president 

of ABM, directed the disposal cf wastes by his drivers and super

vised the cay-tc—day operetions of the company from September, 

1976 until January 1, 1979. Prior to that time he was a salesman 

for the company. This support is adequate to survive defendants' 

motions for suimmary judgment; however, because Tyson's credibility, 

as a convicted felon and a defendant in the case, is seriously 

contested, his affidavit does not suffice to establish the fact 

of dumping by the defendants. The issue must be resolved at 

trial.^ I am likewise unconvinced as to the admissibility of 

2. I am not unmindful of Congoleum's contention that the Tyson 
affidavit is clearly inadequate as to ins wastes because 
Concoleum had ceased its dealings with one month prior 
to Tyson becoming president of ASM. Nevertheless, Tyson's 
role as a salesman for .&3.M curing the period in which ABM 
handled Congoleum's waste is adequate to support the 
contested portion of the affidavit. 
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the ABK grid at this tin»e. Assurdng the governrient satisfies the 

requireir.er.ts of ?RE E03(b), because of the critical nature of 

this piece of evidence and its facial inscrutability I will not 

adnit it at trial without some live testimony to explain it. 

Even assuming the government proves that a given defendant's 

waste was in fact disposed of at the Wade site, the generator 

defendants argue it must also prove that a particular defendant's 

actual waste is presently at the site and has been the subject of 

a removal or remedial measure before that defendant can be held 

liable. In the alternative, the generator defendants argue that 

at a minimum the government must link its costs incurred to waste 

.of the scrt created by a generator before that generator may be 

held liable. This arg^ument in part overlaps the defendants' 

argument pertaining to recoverable camaces. Based on my reading 

of uhe Act, I must reject both causation recuiremients urged by 

the ger.ersrcr defendants. 

The liability provision of CERCLA provides in relevant part 

as follows: 

Notwithstanding any other provision or rule 
of law, and subject only no the defenses set 
forth in subsection (b) of this section--... 

(3) ̂ ny person who by contract, 
agreement, cr otherwise arranged for, 
disposal or treatment or arranged with a 
transporter for transport for disposal 
cr treatment of .harardcus substances 
owned cr possessed by such person, by 
any other party or entity, at any 
facility owned or operated by another 
party or entity and containing such 
hazardous substances...(4}...from which 
there is a release, or a threatened 
release which causes the incurrence of 
response costs, of a hazardous 
substance, shall be*"lieble for— 
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(A) All costs cf rer.ovsl or rer.efiial 
action incurred by the United States 
Goverrjr.ent or a state not inconsistent 
with the national contingency plan." 

42 U.S.C. S?607(a) (errphasis added). At one e>rtre.T.e the Act 

could be read -to irpose liability on certain parties who r.erely 

arrange for transpcrt of their waste but never actually do so. I 

do not understand the oover.ip.ent to urge such a ccnstruction end 

would, reject it. I ~;cntion the possibility only tc underscore 

•the iach of precision with which the statute was crafted. 

Fart of the generator defendants^ argunent revolves around 

the use of the word "such" in referring to the "hazardous 

substances" contained at the dump site or "facility." It could 

be read to require that thie facility contain a particular 

. defendant's waste. On the other hand it could be read merely to 

require that hazardous substances like those found in a 

defendant's waste must :be present at the site. The legislative 

history provides r.c enlightenment on this point. I believe that 

the less striTicent requirement was the one irjtenced by Congress. 

The government's experts have admitted that scientific 

technique has net advanced to a point that the identity of the 

generator cf a specific quantity of waste can be stated with 
# 

certainty. • All that can be said is that a site ccntains the same 

kind cf hazardous substances as are found in a generator's waste. 

Thus/ to require a plaintiff under CERCLA to "fingerprint" wastes 

is to eviscerate the statute. Given two possible Constructions 

cf a statute, one which renders it useless should be rejected. 

Generators are adequately protected by requiring a plaintiff to 

prove that a defendant's waste was dispcsed cf at a site and that 
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the substaTiCes that make the defendant's waste hazarccts are also 

present at the site,^ 

Besides eviscerating the statute the generator defendant's 

contention would lead to ludicrous results. For example, 

assuming wastes could be "fingerprinted," once all the hezarccus 

substances in a generator's waste had migrated from the 

"facility" the generator could no longer be held liable. In 

fact, one generator makes this argument. 

I turn now to the generator defendants' contention that the 

government must link its costs incurred to wastes of the sort 

created by them. 

A reading of the literal language of the statute suggests 

that the generator defendants read too much into this portion of 

its causation requirement. Stripping away the excess language, 

the statute appears to impose liability on a generator who has 

(1) disposed of its hazardous substances (2) at a facility which 

now contains hazardous substances of the sort disposed of by the 

generator (3) if there is a release of that or seme other type of 

3. 1 also reject the arguir«ents that the government must 
establish that the generator selected the site at which the 
wastes were dumped and that transfer of ownership of the 
waste to ABM at the time of pick-up for disposal absolves 
the gefterator of liability. Keither argument finds any 
support in the language of the statute. 

4. The argument also is based or. en inaccurate premise. The 
gene rater defendants contend that the only recoverable micney 
spent to date was for the removal of drums of PCB's which 
are net contained in any of their waste streams; however, an 
additional ?421,300 has been spent on investigating, 
monitoring, testing, and evaluating the situation at the 
Wade site which is recoverable as a cost of removal. 
S»601 (23) and S9604 (b). Thus, recoverable funds have been 
spent which are traceable to the wastes cf virtually any 
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hazardous substance (4) which causes the incurrence of response 

costs. Thus, the release which results in the incurrence of 

response costs and liability need only be of "a" hazardous 

substance and not necessarily one contained in the defendant's 

waste. The only required nexus between the defendant and the 

site is that the defendant have dxar.ped his waste there and that 

the hazardous substances found in the defendant's waste are also 

found' at the site. I base my disagreement with defendants' readin 

in part on the .^ct's use of "such" to modify "hazardous substance" 

in paragraph three and t.he switch bo ̂ 'a" in paragraph four. 

Additional support for my reading may also be found in the 

. legislative history of the Act. The original House Ccmnittee 

bill imipcsed liability on "any person who caused or contributed 

to the release." H.R. "7020, 96th Cong., 2d Sess. , §30"! (a) (1) 

126 Ceng. Kec. at K9459 (daily ed. September 23, 1980).^ 

Althcuch the committee bill was changed in several important 

respects by the full House, this language was alsc contained in 

the final House-passed version. Id. £t H9479. This language 

clearly requires a causal nexus between a generator end the 

release causing the incurrence of response costs, and bhe House 

Committee understood it to do so: 

"The Ccirmittee intends that the usual common 
lev principles of causation, including those 
of proximate causation should govern the 
determinaticn of whether a defendant 'caused 
or contributed' to a release or threatened 
release....Thus, for instance, the mere act 

Tl The draft Senate version of CEBCLA imposed a similar 
requirement. Staff Working Paper #1 on S.1480: Senate Comm. 
or. Envir. and Pub. Works 96 Cong. 2d Sess'. S4 (a) (February 
1, 1980), reprinted in A Lecislative History of the 
Comprehensive Envircninental Resnonse, Compensaticn, and 
Liabilitv Act of 1980, Senate Ccmm. on Er.vir. end Pub. 



of generation or transportation of hazardous 
veste or the mere existence of a generator's or 
transporter's waste in a site with respect 
to which clean-up costs are incurred would 
not, in and of itself, result in liability 
under £3071. The committee intends that for 
liability to attach under this section, the 
plaintiff Igovernment] must demonstrate a 
causal or contributory nexus between the acts 
of the defendant and the conditions which 
necessitated response acticn under §3041." 

U.S. Congress, House of Representatives, Interstate and Jcreicn 

Ccmmierce Ccmm.ittee, House Report 96-1016, May 16 , 1960 , reprinted 

in 1980 U.S. Code Cone. & Adm. Kews 6119, at 6136-6127. The 

problem with the generator defendants* reliance on this report, 

however, is that the liability provision which was ultimately 

enacted beers no real resemblance to the House-passed bill tc 

which the report refers. Instead, the legisleticn enacted 

specifies certain croups which will be held liable when a release 

of a hazardous substance causes the incurrence cf clean-up ccsus. 

die of those groups is those who have disposed of hazardous 

substances at the site if hazardous substances of that sort ere 

present at the site. 

Deletion cf the causation language contained in the 

Eouse-passec bill and the Senate draft is r.ct dispositive of the 

ceusat-icn issue. Kevertheless, the substituticn cf the presenz 

language for.the prior causation reouire.ment evidences a 

legislative intent which is in accordance with my reading of the 

Act. 

The generator defendants' next ar.gxment is based on the 

£9607 requirement of a release or threatened release from a 

facility. In essence they argue that no release or threatened 

- 10 -
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release of their hazardous substances has occurred. %s found 

above, the release need not be of a particular defendant's vaste 

for that defendant to be held liable. Nevertheless, a release of 

soiTieone's hazardous wastes nust occur. 

, The ccvernn.er.t advances two arguments in support of its 

position that a release or threatened release has occurred.^ 

It first relies on four affidavits of Dr. Eugene Keyer that 

hazardous substances found in each of the generator defendants' 

wastes have leeched or are leaching into the soil and groundwater 

at the site. No one contests that such leaching would constitute 

a "release." 

Instead, some of the defendants have chellenced Dr. hieyer's 

affidavits as ccnclusory and have cuestioned his competence to -

testify on this issue. I reject both challenges. Other 

defendants have submitted affidavits contesting Dr. Meyer's 

conclusions. This creates an issue of material fact for trial 

and thus bars surrriory judgment. 

E. COSTS RSCOVEPJiELE UNDER TEE AOT 

The generator defendants next argue that a prerequisite to 

liability under the Act Is that the government have incurred 

6, The. second argument, that mere dumping constitutes a 
release, need not be addressed at this stage since 2 have 
concluded that the government has not yet established this 
fact with respect to these defendants; however, I am 
uninclined to acce.pt this position because it would lead to 
the conclusion that any disposal of hazardous -waste woxild 
create potential CERCLA liability. I note also that the 
government apparently relies on the release of hazardous 
substances othej than those created by the generator 
defendants although it has not clearly articulated the 
theory. Given the xindisputed history of this site, however, 
2 believe a defense based on the government's failure to 
establish the occurrence of a release, or a threatened 



recoverable clear.-up costs. They cor.rend that because the ^ 

governrrierit cannot incur any recoverable costs beyond those 

incurred to date end because the government has been fully 

compensated for their costs by settling generators the remaining 

generators cannot be held liable. To prevail on this arcum.ent 

they must establish that (1) §107 does not permit recovery of 

future clean-up ccsts and (2) §104 limitations'on fund 

expenditures also limit §107 liability. 

The factual basis for the defendants' argument is as 

follows. The federal government has spent roughly $689/000^ in 

cleaning up the Wade site. Some $1.S million has been paid by 

generators other than the generator defendants in settlement of 

claims arising out of clean-up of the Wade site. If the federal 

government is not entitled to recover for clean up costs to be 

incurred in the future then its injury, $685/000, has been mere 

then adequately compensated. 

In response, the government asserts the statute permits 

recovery of future clean-up costs. Even assuming the statute 

does not permit such a recovery the government argues that the 

$1.9 million received has not been, and was not intended to be, 

applied entirely to costs incurred to date by the federal 

government. Instead, some portion of the amounts received was to 

be applied to future clear.-up costs and some was to be applied to 
f 

expenses incurred by the Comrionwealth of Pennsylvania in cleaning 

7. The generator defendants actually argue that the federal 
government has only $267,500 in compensable expenditures; 
however, given jpy ruling on the recoverability of §104(b) 
costs, supra at 8, the generators' figure must be increased 
accordingly. 

12 -
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6 up the site. 

The defendants' first argurvent, that S107 authorizes recovery 

only of costs incurred, as opposed to costs to be incurred, 

presents the greater probleni. The argiuaent is based upon the 

language of the statute which is in fact written in the past 

tense. Assurdng the defendants are correct in their argument 

that costs to be incurred are not recoverable, an issue I leave 

open; construction of the statute nevertheless presents problems. 

First, it makes no reference to the date by which the costs 

must have been incurred in order to be recoverable. Thus, the 

statute may be read to permit recovery only of those costs 

incurred prior to filing of a complaint. In the case of a 

lengthy or bifurcated trial it may be read to require only that 

the costs be incurred prior to the hearing on carnages. Such a 

reading would not rewrite the statute to permit recovery of costs 

"to be incurred" because it would still bar recovery of 

speculative future costs. Similarly, it does net define 

•"incurred." The term might refer either to amoiuits actually paid 

or to amounts fcr services contracted fcr but not yet performed. 

The legislative history provides no guidance on this issue. 

I believe the broader construction, however, better effectuates 

the purposes of the Act and is, at a minimum, what the statute 

permits. Such a reading permits the ccvernirient to sue 

potentially responsible parties afrer emergency measures have 

been undertaken but before the clean-up process has been 

8. The Concronwealth of renr.sylvania, which was a party to the 
settlement agreements, is alleged to have spent in excess of 
8800,000 at the site which would be recoverable under the 



completed. If a determinetior. of no liability is reached the 

government may well decide to devote its limited resources to the 

abatement of other more hazardous sites. See United States v. 

Royal Hardagej CIV-80-1031-W (Vv.D.Ok. December IB, 1962). 

The .generator defendants' argument would have greater force were 

it clear from the outset that restrictions contained in CZRCLR 

bar any further expenditures at the site; however, I reject that 

argument below. 

The generator defendants argue that S104, which restricts 

expenditures from the Superfund, likewise restricts their 

liability \inder §107 and that the section also bars any future 

expenditures by the government at the Wade site. Thus, they 

argue, even assirriing §107 permits recovery for costs to be 

incurred in the future, the covemnfint is precluded from spending 

any more money at this site. Section 104 bars Tund expenditures 

for remedial actions luiless the state in which the release 

occurs enters intc a cooperative agreement with the federal 

government. 42 U.S.C. S9£04 (c)(3). In essence, the state must 

agree to pay a portion of the remedial costs and to maintain 

clean-up acticns initiated by the federal gcverrment. Section 

104 srlso bars Fund expenditures after six months have elapsed 

from the date of initial response to a release or threatened 

release unless certain findings are made with respect to the need 

for immediate action. S9604{c)(l). 

9. The Act defines^ "reniedial" actions essentially as long-term 
or perrr.anent measures. "Removal" actions'are generally 
those intended to be short-term measures. "Response" 
measures include both remedial and removal measures. 42 
D.S.C. 59601 (23), (24), and (25).-



The generator defendants err in attempting to link liability 

under S107 to restrictions placed on Superfund expenditures under 

5104. The clear language of $107 negates any such inter

dependence of the two sections. Liability is imposed under $107 

for "ell costs of removal or remedial action... not inconsistent 

with the national contingency plan." Furthermore, liability is 

imposed "notwithstanding any other provision or rule of lev, and 

subject only to the defenses set forth in subsection (b)." 

Another district court likewise concluded on the basis of this 

language that "Section 107(a) was meant to stand by itself; 

liability under it can .be determined without the numerous 

inquiries (into $104 and $111 limitations on Fund expenditures] 

suggested by the defendant."" United States v. Aeillv Tar, and 

Chemical Cert., 546 F.Supp. 1100, lllB (D. Winn. 19B2) . 

in addition, an overview of. the statutory scheme supports 

this conclusion. The $1.6 billion Superfund has been repeatedly 

acknowledged as an inadequate response to the ixrmense cost of 

cleaning up existing hatardous waste sites.^® Section 104 sets 

restrictions on the use of Superfund money to prevent improvident 

or disproportionate use of a limited fund to clean up only a few 

of the many sites for which no solvent, responsible parties can 

be found. 

Section 107, on the other hand, is intended to impose 

liability on the responsible parties who created and/or dumped 

10. See, e.g., E.R. Rep. So. 1016, pt. 1 at 20, reprinted in 
U.S. Code Cong.^t Ad. Sews at 6123; Eckhardt, The Unrinrshefl 
Business of-Hasardous V?aste Control, 33 Baylor L. Rev. 263 
(1981). 
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the hazarcous wastes. The restrictions contained in £104 are 

intended to protect the integrity of the Superfund and not lirat 

the governr.ent's replenishing it by recovery from responsible 

parties. Thus, the fact that government expenditures at the 'Wade 

site ere not authorized by £104 affects only the availability of 

Superfund money, and not the generator defendants* liability. 

Finally, the generator defendants apparently believe that 

the Pennsylvania Joint Tortfeasor Act, 42 Pa. C.S.A. £E321 et 

seq., will be wholly circumvented if a non-party, such as the 

Commonwealth of Pennsylvania, can be included in a settlement 

agreement. According to the generator defendants, circumvention 

will be further encouraged by permitting a settling party to 

desicnete the items for which it is compensating the plaintiff. 

The primary danger the generator defendants foresee is that of 

double recovery. 

The generator defendants' argument might have some merit 

were some collusion involved in the settlement agreements which 

would lead to dual recovery. For example, had the non-party to 

the settlement agreement been one Inherently not entitled to 

recover from these defendants and included merely to boost 

plaintiff's recovery, I would be inclined to agree with the 
* 

defendants; however, that is not the case. CSPCLA clearly 

permits a state to recover its costs incurred in removal or 

remedial actions and the Commonwealth is alleged to have incurred 

costs in this connection. 42 U.S.C. S96C7 (a) (4) (A). Simiilarly, 

it might have merit if the items to which the settlement fund was 

to be applied were items which were inherently'r.ot recoverable 

under the Act. This, too, is not the case. Indeed, seme of 



the costs that were intended to be included in the phrase "future 

costs" at the tine the agreenents were entered into nay well have 

been incurred by now. 

Of course, the future nay ultiiristely reveal that the 

settling generators have conpensated the federal government for 

clains on which the goverrurient would not have prevailed. This is 

sirply the risk inherent in all settlements. I foresee none of 

the dangers urged by the generator defendants, at least not on 

the facts of this case. 

No useful purpose will be served by conducting a lengthy 

trial or. the merits if it is clear at the outset that the federal 

government is not entitled to any compensation from these 

defendants; however, I do not believe this is the case. First, 

as noted above, the gox'ernment is clearly not barred by §104 from 

spending additional money at the site which would be recoverable 

from these defendants if liability is otherwise established. In 

addition, the amount the federal government, as opposed to the 

Commonwealth of Pennsylvania, has received from the settling 

defendants is vinclear. Finally, the intent of the parties as to 

the appropriation of the settlement fund has net been 

established. Because I do not believe the issue is clear I will 

deny the generator defendants' motion for summary' judgment 

insofar -as it is based on the contention that the government has 

no recoverable damages. 

C. JOINT AND SEVERAL LIABILITY 

The government seeks partial summary judgment holding each 

defendant jointly and severally liable under section 107(a) of 

CEBCLA. Assuming certain statutory prerequisites are 
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established, I believe the Act permits, but does not require, the 

imposition of joint and several liability. For reasons discussed 

below, I do not believe the facts are adequately developed for a 

determination of whether joint and several liability should be 

imposed in this case. Ky conclusions on this issue have recently 

been confirmed in United Stares v, Chem-'Dvne Coro. , (S.D. Ohio 

No, C-1-62-B40) (Oct. 11, 1983). 

The generator defendants' argument that CERCLA does not 

permit the imposition of joint and several liability is based on 

the deletion from the Act of an explicit reference to joint and 

several liability end en Senator Helms' explanation of the 

deletion: 

detention cf joint and several liability in . 
S.148D received intense and well-deserved 
criticism from a number of sources, since it 
could impose financial responsibility for 
massive costs and damages awards on persons 
who contributed only minimally (if at all) to 
a release or injury. Joint and several 
liability for costs and damages was 
especially pernicious in S.1480 not only 
because of the exceedingly broad categories 
of persons subject to liability and the wide 
array of camsces available, but also because 
it was coupled with £ui industry-based fund. 
Those contributing to the fund will be 
frequently paying for conditions that they 
had no responsibility in creating or even 
contributing to. To adopt a joint and 
several liability scheme on top of this would 
have been grossly unfair. The'drafters of 
the Stafford-Randolph substitute have 
recognised this unfairness and the lack of 
wisdom in eliminating any meaningful link 
between culpable conduct and financial 
responsibility. Consequently, all references 
to joint and several liability in the Bill 
have been deleted. 

126 Cong. Rec. at S1B004 (Nov. 24, 1980) 

A reading of the entire legislative history, however. 



liability was intended to avoid mandatory application of that 

standard to a situation where it would produce inequitable 

results. For example Senator Randolph, who introduced the 

amendment deleting reference to joint and several liability; 

commented "we have deleted any references to joint and several 

liability, relying on common law principles to "determine when 

parties should be severally liable." 126 Cong. Rec. at S14964 

(Nov. .24, 1980). Similar comments were made by Representative 

Wexman. at H11799 (Dec. .3, 19B0)-. Representative Florio, 

the chief sponsor of the legislation in the House, stated: 

Issues of joint and several liability nOt 
resolved by this shall be governed by 
traditicnel and evolving principles of common 
lev. The terms joint and several have been 
deleted with the intent that the liability of • 
joint tortfeasors be determined under common 
or previous statutory lew.... To insure the 
development of a uniform rule of law, and to 
discourage business dealing in hasardcus 
substances from locating priir^arily in States 
with more lenient laws, the bill will 
encourage the further development of a 
Federal common lew in this area. 

Id. at K117B7. Finally, several Representatives characterirec 

the final version as essentially the same as the original House 

version. See, e.c., 126 Cong. Rec. at Hll,759 (Dec. 3, 19B0) 

(remarks of Rep. Jeffords) and Hll,796 (remarks cf Rep. 

Kikulski). The original House-passed bill permitted the Court to 

apportion damages in conjunction with specific statutory 

guidelines. Joint and several liability was to be irposed if the 

fiefendemt failed to meet the apportionment criteria. E.R. 7020 

96th Cong., 2d Sess.,^ S3071 (a) (2) (B) , 126 Cong. Rec. at E9479 

(Sept. 23, 1960). 
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Thus, I believe that in deleting the reference to joint and 

several liability Congress intended that courts apply common law 

principles in determining the scope of liability under CERCLA. 

Having reached this conclusion I must now determine whether state 

or federal common law controls. As noted above, the legislative 

history is not conclusive on this pcint, and the legislators' 

understanding of the coirumon law was not uniform. 

Federal courts may create federal common law when "necessary 

to protect uniquely federal interests." Texas Industries v. 

Redcliff Materials, 451 U.S. 630, 640 (1981). The problems 

presented by improper disposal cf hazardous wastes have become 

problems of national magnitude. Crie factor giving rise to the 

enactment of C2RCLA was the failure of states to address 

adequately the growing problem of hazardous waste dumps. At the 

time of CERCLA's passage, the EPA estimated that as many as 

30,000 to 50,000 inactive and uncontrolled hazardous waste sites 

existed in the United States, about 20 to 30 percent of which 

contained wastes created by offsite generators. The EPA 

estimated that clean-up of the 1200 to 2000 most dangerous sites 

would cost S13.1 billion to $22.1 billion 

^Stete common law varies on the imposition of joint end 

several, as opposed to apportioned, liability on joint 

11. See Kazarous and Toxic Waste Disposal: Joint Hearincs on 
STT341 and S.1480 Before the SubcOTTsns. on Environmental 
Pollution and Resource Prbteczion of the Senate Comm. oh 
Environment end Public Works, 96th Cong., 1st Sess. (1979); 
H.R. Rep. 1016,.96th Cong., 2d Sess., reprinted in 1980 U.S. 
Code Cong. & Adr News 6119. 
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12 polluters* Thus, resort to state law on this issue would 

result in needless uncertainty and lack of unifomity* A 

liability standard which varies from state to state would 

undermine the policy of the statute by encouraging illegal 

dumping in states with lenient liability laws. Because of the 

strong federal interest in the abatement of toxic waste sites and 

the need for a uniform liability standard I conclude that 

Congress intended the development of a federal common law on the 

issue of the scope of liability iinder S107 of CEBCLA and that 

this is an area in which the development of such law is proper. 

I agree with the Chem-Dyne decision that joint and several 

liability should be imposed in cases brought \n;der §107 of CZRCLA 

unless the defendants establish that a reasonable basis exists 

for apportioning the harm amongst them. This rule would be in-

accord with the position adopted by the Restatement (Second) of 

Torts: 

(1) Damages for harm are to be apportioned 
among two or mere causes where 

.(a) there are distinct harms, or 
(b) there is a reasonable basis for 
determining the contribution of each 
cause of a single harm. 

Restatement (Second) of Torts §433A 
• 

(2) Khere the tortious conduct of two or more 
actors has combined to bring about harm to 
the plaintiff, and one or more of the actors 

12. Compere Michie v* Great Xa)ces Steel Div*, 495 r.2d 213 (6th 
Cir. 1974) (burden of proof on defendant to provide 
reasonable basis for apportionment or else be held jointly 
and severally liable) and Azure v. City of Billings, 182 
Mont. 234, 596 P.2d 460 (1979) with Masonite Corp. v. 
Steede, 19E MisS. 530, 23 So. 2d 756 (1945) and Restatement 
of Torts §881 (1939) (defendant can be held liable only for 
portion of harm he caused). Undoubtedly many states have 
not considered the issue in recent years. 



seeks to limit his liability on the 9ro;;inQ 
that the harm is capable of apportionment 
amonc them, the burden of proof as to the 
apportionment is upon each such actor. 

Restatement (Second) of Torts S433B. 

Such a rtle does not unfairly hamper the ability of the 

covernment to recover its costs incurred in clear.ino up hazardous 

waste dump sites.Likewise it helps to ameliorate the 

harshness of the liability provisicns of the statute. Finally, 

it appears to embody the general ccncressicnal intent of placing 

liability for toxic waste clean-up as nearly as possible on 'those 

responsible for creating the hazard. 

D. DEFINITION OF **HAZA?DOUS 

One final issue contested by all the ceneratcr defendants 

centers on the statutory definition of "hazardous substance." 

The statute defines that term as "any substance" designated 

pursuant to the provisions of specified federal environmental 

protection lews. ..In establishing the generator defendants* 

liability the government relies on a list of "hazardous 

substances" promulgated pursuant to g211(b)(2)(A) of the Federal 

Water Pollution Control Act (FivPCA), 33 D.S.C. 51251 et seg. , and 

the list of "toxic pollutants" promulgated pursuant to §307 of 

the FWCPA. These lists are contained in 40 C.F.R. 5116.4 and 

5401.15, respectively. The government maintains that the 

presence of any of the listed substances or pollutants in a 

13. Of course certain issues, which I need not decide, could 
have a bearing on this. For example, left undecided is the 
problem of who bears the burden of insolvent or unavailable 
defendants. 
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generator's waste jrAkes that waste a "hatardous substance" for 

purposes of CERCLA liability without regard to concentration or 

quantity. 

Kot all discharges of "hazardous stibstances" or "toxic 

pollutants" lead to FV7PCA liability. Instead, liability is 

irposed if a discharge contains a "reportable quantity" of a 

hazardous substance, S311(b)(4), or is in excess of the "effluent 

standards" for a toxic pollutant. S307(d). Reportable quantities 

for hazardous substances are listed at 40 C.F.R. 5117.3 and 

effluent standards for certain toxic pollutants are published at 

40 C.F.R. S129.4 et sfeq. 

The generator defendants contend the government's notion for 

sunsTiary judgment nust be denied because the government has failed 

to establish that their wastes contain a reportable quantity of 

hazardous substances under §311 or toxic pollutants in excess of 

the stated effluent guidelines under §307. Indeed, the 

government denies.,the necessity of so doing. The government 

contends that under CTRCLA no reportable quantity or effluent 

standard need be determined for hazardous substances incorporated 

by reference to §§307 and 311 of FWPCA. Only substances 

designated as hazardous pursuant to §102 of CZRCLA have 

reportable quantity requirements for CERCLA purposes.^^ 

14. §102 of CERCLA permits the Administrator of the 
Environmental Portection Agency (EPA) to designate hazardous 
substances in addition to those referred to in-§101(14) and 
to determine reportable quantities for substances so 
designated. 
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In support of its position the government cites certain 

passages from the report apccmpanying the Senate bill as reported 

by the Senate Committee on Environment and Public Works. Sen. 

Rep. 96-848, 96th Cong., 2nd Sess., 24-29 (1980). Without going 

into detail, the cited passages discuss provisions in the Senate 

bill which were greatly altered in the statute as finally 

enacted. Thus the cited portions stating that no repcrtable 

quantity need be determined for hazardous substances incorporated 

by reference to ether envircnmental protection lews in S101(14) 

simply cannot be squared with S102 (b) as finally enacted. 

This leaves unresolved the issue of whether CERC3LA, like 

rwPCA, imposes liability only for discharges containing 

reportable quantities of hazardous substances or exceeding 

effluent standards for toxic pollutants. Raving already * 

concluded that triable issues exist I need not decide ̂ his issue 

at this time; however, in the interest of expediting trial once-

it begins I will rule on this issue now. What the government 

must prove to establish that a defendant's wastes are hazardous 

is that the waste contains en unspecified quantity of substances 

designated as hazardous or toxic under the statutes specified in 

CERCLA's definition of **ha2ardous substance.** 

Certainly the definition of hazardous substances contained 

in Si01 of CERCLA supports the government's position. The 

definition refers only to the provisions of FWPCA authorizing the 

designation of hazardous substances and toxic pollutants and not 

to those authorizing promulgation of reportable quantities or 

effluent standards. -Likewise S107 makes no reference to 

reportable quantities or effluent standards as do its FWPCA 



' counterparts. On the other hand# as the generator defendants 

point out, this interpretation could lead to the absurd result 

that a penny is a hazardous substance, the disposal of which 

could lead to CERCLA liability, by virtue of the inclusion of 

copper on the list of toxic pollutants promulgated pursuant to 

S307 of FA?CA. 

KevertheleSE, merely incorporating FVrPCA effluent standards 

and reportable quantities into CERCLA requirements is not without 

its problems. First, I am. not persuaded that incorporation of 

standards created with respect to water pollution into a statute 

directed at the disposal of hazardous wastes on land makes any 

sense. Zt it does not it lessens the probability that such 

. incorporation was intended by Congress. 

Second, 3 am unclear why Congress would incorporate "these " 

standards from FWPCA into CERCLA when S102 of CERCLA establishes 

reportable quantities for purposes of the statuteVs reporting 

requirements. That section provides as follows: 

(b) Unless and until superceded by 
regulations establishing a reportable 
quantity tujder subsection (a) of this section 

' for any hazardous substance as defined in 
section 9601(14) of this title, (1) a 
quantity of one pound, or (2) for those 
hazardous substances for which reportable 
cuantities have been established pursuant to 
section 1321(b)(4) of Title 33, such 
reportable quantity, shall be deemed that 
quantity, the release of which requires 
notification pursuant to section 9603(a) or 
(b) of this title. 

42 U.S.C. S9602(b). This provision may have been aimed at the 

fact that EPA has promulgated effluent standards for only a few 

toxic pollutants designated pursuant to S3C7 (a), of FKPCA and 

apparently has no plans to promulgate additional standards in the 
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irrriediste future. See NRDC v. Train, 8 ERC 2120 (D.D.C. 1976), 

rev'd In part on other grounds sub noro NRDC v, Costie, 561 F.2d 

904 (D.C. Cir. 1977). 

Third, given the standard established by S102 for 

designating additional substances as hazardous, Congress riay well 

have intended to vest a great deal of discretion in the Executive 

branch.in its prosecutorial decisions. A substance ray be 

designated as hazardous if, upon release into the environment, it 

^riay present substantial cancer to the public health or welfare 

or the environment.*^^ 42 U.S.C. S9602(a). 

Similarly, the interim standard for reportable quantities 

-under CSRCLA-'-one pound fcr all substances except those 

designated pursuant to §311(b)(2)(A) of FKPCA—suggests zhat 

Congress intended a result almost as drastic as the one the 

generator defendants posit. If Congress intended CERCLA 

liability only for those whose discharges contained reportable 

quantities of hazardous substances, and if the reportable 

quantities are determined by reference to §102, a defendant could 

be held liable for the disposal, not of one penny, as the 

defendants fear, but of a pound of pennies. 

finally, I believe the defendants^ fears of draccnian 

liability are overstated. Given my ruling on joint and several 

as opposed to apportioned liability, a defendant whose sole 

contribution to a hazardous waste dump site was a copper penny 

15. Compare S311(b)W)<A) of Fls'PCA. Under that section 
subszances which upon "discharge in any quantity Iinto 
certain waters)...present an imminent and substantial danger 
to the public health or welfare" ray be desicnated as 
hazardous. 33 U.S.C?. f "i \ 



would not be responsible for t.he entire cost of cleaning up the 

site. 

The affidavits of Eugene Meyer, together with the admissions 

of the defendants referred to in the affidavits, establish that 

the waste streams of each of the defendants contain harardous 

substances within the meaning of CERCLA. The government 

therefore need not establish at trial that the generator 

defendants' wastes are hatardous substances.As noted above, 

however, it must prove that such wastes were disposed of at the 

Wade site and that hazardous substances of fhat. sort are found at 

the site.^' 

E. KON^GEKERATOR PEFENDAl^'TS 

Of the non-generator defendants, only Ellis Bamhouse, one 

of the former owners of ABM Disposal Company, contests the entry 

cf partial sirrimary judgment on the issue of joint and several 

liability. To the extent they are applicable, Bamhouse raises 

the defenses raised by the generator defendants. Ke also argues 

he cannot be held individually liable for acts performed in his 

capacity as president of the corporation. Tor reasons discussed 

below the government's motion as to this defendant is denied. 

16. 1 am not unmindful of Sandvik's allegations that as of 
November, 1980 its waste was eligible for individual 
delisting consideration and that it filed such a delisting 
petition in August of 1982; however, assuming Sandvik is 
entitled to have its wasre dislisted and assuming further 
the EPA had acted upon the petition pronptly, such 
delistings are not retroactive. 

17* I need more information of an expert nature before deciding 
whether the hazardous substances must be present in any 
particular quantity or concentration. For example, 2 gathe: 
some substances designated as "hazardous" are found in the 
environment'in the normal course cf events. 
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The applicable section of CEP.CLA provides as follows: 

(4) Any person who accepts or accepted any 
hazardous substances for transport to 
disposal or treatnient facilities or sites 
selected by such person, fror. which there is 
a release, or a threatened release which 
causes the incurrence of response costs, of a 
hazardous substance, shell be liable for— 

(A) all costs of rentoval or rervedial 
action incurred by the United States 
Government or a state not inconsistent 
with the national contingency plan. 

42 U.S.C. S9607. 

Bernhouse does not contest that he accepted hazardous 

substances for transport to a disposal facility. He also does 

not contest that a release of hazardous substances from the 

- facility has occurred. Instead he first incorporates the 

generator defendants' arguments discussed above concerninp costs 

recoverable under the Act. Ky earlier reasoning is equally 

applicable here and the arguments are therefore equally 

unavailing. 

Bamhouse also argues he cannot be held personally liable 

because all of his actions with respect to the "Wade site were 

taken in his capacity as officer of ABK. A corporate officer may 

be held liable if he personally participates in the wrongful, 

injufy-producing act. In Re Arthur Treacher's Tranchise 

Litigation,- 52 F.R.B. 39fi (S.D. Pa. 1961); Amabile v. Auto Kleen 

Car Kash, 249 Pa. Super. 240, 376 A.2d 247 (1977). 

The government relies primarily on the deposition testimony 

of Robert Rector to establish Bamhouse's individual liability. 

Wr. Rector recalls that Bamhouse personally brought drums to the 

site. He does not specify any other details such as how many 

'drums Bamhouse brought, how often he brought them, or what they 



conteined. Without reaching The ir.erits of Earnhouse's argument 

that a deposition taken prior to service of the complaint cannot 

be used against him, I find this testimony inadequate to 

establish Earnhouse's individual liability. The mere placement 

of drums at the site will not suffice to establish that Barnhouse 

participated in the wrongful injury producing activity. 

The fact that Barnhouse negotiated with Wade for disposal cf 

waste's on Wade's property also does net establish Earnhouse's 

personal liability. Wastes can be disposed of without giving 

rise to CEECIA liability and thus the mere negotiation of an 

agreement to do so is not the wrongful injury-producing act which 

is the subject of the government's complaint. 

In addition, the government's allegation in its complaint . 

that Barnhouse directed or participated in the disposal of wastes 

at the Wade site is inadequate to establish Barnhouse's personal 
m 

liability since Barnhouse in his answer denied the allegation. 

Finally Barnhouse contends he can be held liable only for 

costs associated with dumping which occurred between 1574 and 

September 1976, the period during which he was president of ABM. 

I reject this argucient. As I iound above, the Act permits the 

imposition of joint and several liability for .all costs incurred 

in clean-up .for those subject to its provisions. Nevertheless, I 

believe the record is not yet ripe for a determination cf whether 

joint and several or apportioned liability is appropriate and 
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will der.y the governrient * s rotion for sunmary judcirient to the 

extent it seeks a decision cn this issue now. 

CQ. — 

Clarence C. Kewciaer, J. 
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IN TKE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PEN*KSyLVANIA 

U>:iTED STATES OF AMERICA ; CIVIL ACTION 
: 

V. 

MELVIN R. WADE, et al NO. 79-1426 

ORDER 

AND NOW, this aey of December, 1983, upon 

consideration of all motions for stmmary judcment filed in this 

matter, it is hereby Ordered that 

(1) the covnment's motion for partial summary 
judgment against Concoleim Corporation is 
DENIED? 

(2) the government's motion for partial 
sxunmary judcment against Sandvik, Inc. is 
DENIED; 

• 

(3) the government's motion for partial 
summary-judgment against Gould, Inc. is 
DENIED? 

{4) the government's motion for partial 
summary judgment against Apollo Metals, Inc. 
is DENIED; 

(5) the government's motion for partial 
sxarmary judgment against ABM Disposal Service 
Co., Inc. is GRANTED in part and DENIED in 
part; 

(6) the government's motion for partial 
siammary judgment against Franklin F. Ty^son is 
GRANTED in part and DENIED in part. 

(7) the government's motion for partial 
summary judgment against Ellis Barnhouse is 
DENIED; 

(8) the government's motion for partial 
summary judcment against Melvin Vfade is 
GRANTED in part and DENIED in part. 



u 
(9) Congoleum Corporation's motion for 
summary judgment is GRANTED in part and 
DENIED in part; 

(10) Sandvik, Inc.'s motion for summary 
judgment is GRANTED in part and DENIED in 
part; 

(11) Gould/ Inc.'s motion for summary 
judgment is GRANTED in part and DENIED in 
part; 

(12) Apollo Metals, Inc.'s motion for sumr.ary 
judgment is GRANTED in part and DENTF?.' in 
part. 

AND IT IS SO ORDERED. 

CO 
Clarence c. Newcpmer, J. 
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